Seminars/Conferences

CFC Boot Camp:

One-day “Boot Camp” workshop at
Caesars Palace, Las Vegas, Fri-
day, December 7, 2007, 8:00 am
to 5:00 pm. The price is $375 but
a discount of 20% ($75) is
available for the next 15 ad-
vance reservations on a first-
come, first-served basis. Further
details are available at Offshore
Press Tax Workshop for Controlled
Foreign Corporations To reserve
space at the early-bird discount
rate, please call Vernon Jacobs at
913-362-9667 (mobile number is
913-481-3480), or send an emalil
to Jacobs@offshorepress.com with
CFC Boot Camp in the subject
field.

Controlled Foreign Corporation
Tax Guide, Third Edition

The updated Controlled Foreign
Corporation Tax Guide, Third Edi-
tion, by Vernon K. Jacobs and J.
Richard Duke, is now available for
purchase by either hard copy or

Internet:
http://www.offshorepress.com/

Circular 230

August 23, 2007, Richard Duke
attended the Regions Morgan Kee-
gan Trust annual seminar in Bir-
mingham, AL titled "Estate Plan-
ning Hallmarks: Compliance and
Complexity," featuring Roy M.
Adams and Charles A. Redd. The
speakers pointed out that the big-
gest misconception regarding Cir-
cular 230 is that the legend used at
the end of letters, e-mails, etc., (for
example, the statement that the
letter, message or any contents
cannot be used by anyone for
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avoiding U.S. tax penalties, or
promoting, marketing or recom-
mending to another party any
transaction or matter addressed)
protects the lawyer in all written
communications. The legend only
protects the professional with
respect to: (1) a reliance opinion
(more likely than not); and (2) a
marketed opinion. If the written
statement does not pertain to a re-
liance opinion or a marketed
opinion, then no legend protects
the professional and his comments
must be a tax opinion as required
by Circular 230.

Stephan Jay Lawrence No
Longer Incarcerated

A tax lawyer in Coral Gables,
Florida, informed J. Richard Duke
that on the December 12, 2006,
Alan S. Gold, United States District
Judge in the State of Florida,
signed an order releasing Stephan
Jay Lawrence from his incar-
ceration of more than six years.
The reasoning of Judge Gold, as
stated in the Omnibus Order,
United States District Court,
Southern District of Florida, is as
follows:

| conclude that Lawrence
has come to value his mo-
ney (whatever may be left)
more than his liberty.
Clearly he is not to be re-
warded, but, at the same
time, our Constitution pro-
hibits  imprisonment  for
unlawful debt. Because |
find that there is no realis-
tic possibility that Law-
rence will comply with the
contempt order, although
he still has the ability to do
so, his incarceration may
not last indefinitely. In light
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of the fact that Lawrence
has “steadfastly” refused
to comply, regardless of
the number “intervals” |
have reviewed the matter,
| am obligated to adhere to
the holding of the Eleventh
Circuit that “... the judge
will be obligated to release
Lawrence because the
subject incarceration
would no longer serve the
civil purpose of coercion.”
Under this holding, | must
release Lawrence from his
confinement despite his
failure to purge himself of
contempt.

Facts Regarding Lawrence Case
The U.S. District Court for the
Southern District of Florida vacated
and remanded to the Bankruptcy
Court in the matter of In re Stephan
Jay Lawrence. Appealed from the
bankruptcy court, the U.S. District
Court affirmed the Turn Over Order
(Order Granting Trustee's Motion to
Compel Debtor to Turn Over Trust
Res and to Fully Disclose All Trust
Transactions and Order to Show
Cause Notice Pursuant to Fed. R.
Bankr. P. 9020(b)), as well as the
Contempt Order and the October 5,
1999, Incarceration Order. The 11th
Circuit Court of Appeals affirmed the
U.S. District Court.

Mr. Lawrence established a Jersey
trust on or about January 8, 1991,
two months prior to the conclusion
of a 42-month arbitration dispute
with Bear, Stearns and Co., Inc.
involving the failure of Mr. Law-
rence, an options trader, to meet a
margin call by Bear Sterns. The
arbitration hearings concluded with
a $20.4 million award in favor of
Bear, Stearns and Co., Inc. Mr.
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Lawrence funded the trust with 90
percent of his liquid assets. The
trust was amended on February 7,
1991, adding specific spendthrift
language and moving the trust to
the Republic of Mauritius. On
January 23, 1993, the trust was
amended to prohibit Mr. Law-
rence's powers from being exe-
cuted under duress or coercion
and to further provide that his life
interest terminated in the event of
Mr. Lawrence's bankruptcy. In
March 1995, an amendment de-
clared Mr. Lawrence to be an
"excluded person."

The court stated that paragraph 12
of the Deed of Appointment grants
Mr. Lawrence the right to remove
and appoint trustees at his dis-
cretion. The court further stated
that this power is not affected by
the amendment making Mr. Law-
rence an excluded person. In addi-
tion, the court did not accept Mr.
Lawrence's statement that he was
powerless to repatriate the trust
assets as required by the Turn
Over Order under the impossibility
of performance defense claim pri-
marily due to his ability to remove
and appoint a trustee. The court
stated that Mr. Lawrence must
show a present inability to comply
with a court order and must go
beyond a mere assertion of in-
ability. The court further stated that
the impossibility claim by Mr. Law-
rence was self-created and was an
invalid defense.

The court also found from "the
entirety of the record ... it defies
reason—it tortures reason—to
accept and believe that [Mr. Law-
rence] transferred over $7,000,000
in 1991, an amount then consti-
tuting over ninety percent of his
liquid net worth, to a trust in a far
away place [Mauritius] adminis-
tered by a stranger—pursuant to
an Alleged Trust which purports to
allow the trustee of the Alleged
Trust total discretion over the
administration and distribution of
the trust res. The court declines to
abandon common sense and to
torture reason in the manner urged
by [Mr. Lawrence]l." The court

continued by upholding the district
court by stating that "The import of
the various clauses and provisions
in the trust instrument, especially
those giving the trustees absolute
and uncontrolled discretion, when
read together show that Mr.
Lawrence, as settlor and prospec-
tive beneficiary, retained de facto
control over the Trust through his
ability to appoint Trustees who
could in their absolute discretion
reinstate the appellant [Mr. Law-
rence] as a beneficiary and assign
the entire proceeds." The court
further agreed with the conclusion
of the bankruptcy court and the
district court "that Lawrence clearly
established this Trust for his own
benefit and to shelter these assets
from an anticipated adverse ar-
bitration judgment.”

The following are the words of an
apparent irate judge:

In this case, the logical and
inevitable inference created
by the timing of the Trust's
creation, only two months
prior to the Bear, Stearns
arbitration judgment, is that
Lawrence was seeking to
shelter his assets in a pro-
tected offshore trust. In
addition, the January 21,
1993 spendthrift provisions
were enacted while the ap-
pellant, the Settlor of the
Trust, clearly had the dis-
cretion under Clause 12 of
the Deed of Appointment to
remove and appoint trus-
tees. The Trustees, in turn,
had the ability to grant the
entire corpus of the Trust to
the settlor. Therefore, the
appellant effectively had
dominion over the property
of the Trust, and the spend-
thrift provisions are not
enforceable as a shield a-
gainst creditors.

Lawyers for Berger Singerman, the
attorney for Bear Stearns, made
comments about the Lawrence
case at two Annual Wealth
Protection Conferences, spon-
sored by The Florida Bar.
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Richard Duke summarizes Mr.
Singerman’s comments as follows:
Berger Singerman chose to avoid
the issues of whether fraud had
been committed or a fraudulent
transfer had been made by Mr.
Lawrence and instead focused on
the fact that Mr. Lawrence had
control over the foreign trust
through the: (i) right to replace a
trustee; (ii) right to substitute and
add beneficiaries; and (iii) other
rights. Mr. Singerman stated that
this bundle of rights caused the
trust assets to be deemed property
of the bankruptcy estate and was
sufficient to bring the trust res into
the bankruptcy estate. Mr. Law-
rence argued, in defense, the doc-
trine of impossibility of defense;
however, the court refused to
follow this doctrine because it was
self-created. Berger Singerman
chose not file a lawsuit in Mauritius
because of its limited statute of
limitations with respect to fraudu-
lent transfers and because Mauri-
tius requires actual fraud to be
proved beyond a reasonable doubt
by its client, the creditor.

Richard Duke summarizes Mr.
Fierberg's as follows: Mr. Fierberg
stated that Mr. Lawrence was a
high-flying option trader and he
originally sued Bear Stearns but
the case was dismissed because
of an arbitration clause. In sum-
marizing the facts of the case, Mr.
Fierberg stated that Mr. Lawrence
established a personal account in
Jersey, and then later transferred
this account to the trustee of a
Jersey trust. The Jersey trust con-
tained no duress clause and no
spendthrift provision. Berger Sin-
german filed an 18-count com-
plaint against Mr. Lawrence,
asking that Mr. Lawrence not be
discharged in bankruptcy. Mr. Fier-
berg stated that Mr. Lawrence’s
trust document was poorly drafted
and contained a provision permit-
ting Mr. Lawrence to borrow with
no interest. The court conducted a
three-day deposition and found
concealed beneficial interests and,
due to the control by Mr. Law-
rence, the court further found that
the assets in the trust were assets
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of the trustee in bankruptcy (pro-
perty of the estate). The court
ordered Mr. Lawrence to turn over
the assets. Mr. Lawrence refused,;
therefore, the court held Mr. Law-
rence in contempt of court and he
was incarcerated. Mr. Fierberg
stated that the Lawrence case was
a road map for trustees in bank-
ruptcies to bring foreign trust
assets into the bankruptcy trus-
tee's possession. This road map is
based on control over the foreign
trust by the settlor who has filed for
bankruptcy. He stated that it was
malpractice for an attorney to file
under Chapter 7 with respect to
foreign trust assets where the
language in the foreign trust shows
that the settlor will be found to be
in control of the trust.

The court stated, "where the
person charged with contempt is
responsible for the inability to
comply, impossibility is not a de-
fense to the contempt proceed-
ings.”

The 11th Circuit reminded the low-
er courts:

As we affirmed the chal-
lenged orders, we are con-
strained to remind the dis-
trict and bankruptcy courts
that civil contempt sanc-
tions are intended to co-
erce compliance with a
court order. In Wellington
we acknowledge that,
"When civil contempt
sanctions lose their co-

ercive effect, they become
punitive and violate the
contemnor's due process
rights." The district court
must make an individual
determination in each case
whether there is a realistic
possibility that the contem-
nor will comply with the
order. We are mindful that
"although incarceration for
civil contempt may con-
tinue indefinitely, it cannot
last forever."

The 11th Circuit Court of Appeals
upheld the determination by the

bankruptcy court that the trust
assets were a part of the bank-
ruptcy estate. The 11th Circuit up-
held the reasoning for this due to
the control that Mr. Lawrence re-
tained over the foreign trust.

American’s Putting More Money
Into Foreign Funds

In the article titled “Credit Woes
Spread In Commercial Paper” The
Wall Street Journal, August 14,
2007, Al4:

So far this year, U.S. in-
vestors on balance have
put $81.28 billion into
foreign funds, compared
with  $8.09 billion into
plain-vanilla U.S. stock
mutual funds, according to
Investment Company Insti-
tute, a mutual fund trade
association. (Traditionally,
U.S. investors almost al-
ways have put more mo-
ney into U.S.-stock funds.)

Abu Dhabi: Carbon-Neutral City

Business 2.0 magazine, August
2007, Volume 8 Number 7, at page
33, reports that Abu Dhabi, one of
the largest suppliers of oil, is
planning to build the world’'s first
carbon-neutral city. The 3.7
square-mile city, called Masdar,
will cut its electricity bill by har-
nessing wind, solar and geother-
mal energy, while a total ban cars
within the city walls may reduce
the long-term  health  costs
associated with smog. Construc-
tion begins in January 2008 with a
tentative completion date of 2009.

Abu Dhabi in the News

In the July 6, 2007 issue of The
Wall Street Journal article titled
“Apollo Talks With Arab Fund,” by
Henny Sender, Page C1:

While little known in the
U.S., the Abu Dhabi In-
vestment Authority is be-
lieved to be the wealthiest
investment fund among
the Persian Gulf countries,
with estimates of its value
ranging from $500 billion
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to as much as $1 trillion. It
is considered one of the
most sophisticated invest-
tors in the region.

Analysts believe it may
well be the largest investor
in emerging-market stocks
and it has a long history of
investing in private-equity
funds and investing along-
side them in some of their
larger purchases. The or-
ganization also invests in
hedge funds and property.
It already has a close re-
lationship  with  Apollo,
since it took up about $600
million, or almost half, of
Apollo's offering of an
investment fund, AP Alter-
native Assets LP, that list-
ed in Europe last year.

While much of the world's
attention has been focus-
ed on China, the coffers of
the Gulf countries collec-
tively hold greater sums.
HSBC calculates that the
six members of the Gulf
Cooperation Council,
which  includes  Saudi
Arabia, Kuwait and the
members of the United
Arab Emirates, hold a
quarter of all U.S. Trea-
surys. The countries have
$1.6 trillion to invest a-
broad, and that will swell
to $2.5 trillion in just three
years.

U.S. Attorney to Appeal Dismis-
sal of Charges in KPMG Case
Beth Bar

New York Law Journal

July 18, 2007

Southern District U.S. Attorney
Michael Garcia has filed a notice of
appeal in the dismissal by a fe-
deral judge of charges against 13
of 16 former KPMG partners facing
criminal tax fraud charges.

Southern District of New York
Judge Lewis A. Kaplan, in United
States v. Stein, 05 Crim. 888, said
Monday that the government
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violated the defendants' substan-
tive due process rights by pres-
suring KPMG into refusing to pay
the former employees' legal fees,
and "with greatest reluctance" held
that dismissal was the appropriate
remedy.

The notice of appeal was dated
Monday and signed by Assistant
U.S. Attorney John M. Hillebrecht.
In a statement Monday, Garcia
said that the government "respect-
fully disagrees" with Kaplan as to
whether there was a constitutional
violation in the case. "We will con-
tinue to pursue appellate review,"
he said.

Yusill Scribner, a spokeswoman
for the government, declined fur-
ther comment Tuesday.

Five other defendants still face an
October trial before Judge Kaplan -
- three former KPMG partners and
two from outside the company,
including an attorney.

See also: July 2007 Duke Law Firm
Newsletter for additional information
regarding KPMG:

http://www.assetlaw.com/news.htm

Law Firms Focused on Sub-
prime Loans

The NATIONAL | AW  JOURNAL,
August 8, 2007, reports that at
least two law firms have formed a
practice group focused on sub-
prime lending issues and litigation.
The Journal further states:

As more homeowners de-
fault on subprime loans,
they're setting off a cas-
cade of legal troubles that
range from bankruptcies of
the institutions that provid-
ed the loans to investment
losses on securities back-
ed by the home mortgages
to state and federal probes
of possible misrepresent-
tations about the loans.

Subprimes
In the article titled “Bear Seizes
Most of Funds’ Collateral,” The

Wall Street Journal, July 27, 2007,

C5:

Putting another nail in the
coffin of the Troubled
High-Gray Structure Credit
Strategies hedge funds,
lenders at Bear Sterns
Cos. have seized most of

some cases to keep more
money in reserve just in
case.

In the article titled “Credit Woes
Spread In Commercial Paper”
The Wall Street Journal, August
14, 2007, C3:

the funds’ collateral follow-
ing its failure to meet a
recent margin call.

Bear's move, which ac-
cording to someone close
to the situation came after
with more than a week of
waiting for additional cash
or collateral to repay
Bear’'s $1.6 billion line of
credit, leaves the High-
Grade fund with little or no
remaining capital and few
assets of any value.

In the article titled “Markets Cri-
sis Tests Resolve Of Fed,
Officials” The Wall Street Jour-
nal, August 13, 2007, Al:

Turmoil in credit market
spread further [August 13]
when Coventree Inc., a
Toronto based financial
company that arranges
commercial paper for com-
panies looking for short-
term cash, indicated it
couldn’t sell $950 million in
new debt.

Though Coventree is a
litle-known company far
from Wall Street, debt
traders were buzzing a-
bout its problems because
it could be a sign of
broadening trouble in
some of the most liquid

Among today’s big fears:
at commercial and invest-
ment banks, thinking they
have used derivatives to
lay off the risk of defaults,
will discover they effect-
tively bought insurance
from hedge funds whose
financial survival depends
on credit from those same
commercial and invest-
ment banks; that big firms
are exposed to troubled
markets in ways they don’t
realize of haven't disclos-
ed; or that players with
heavy borrowing will have
to dump their holdings and
make everything worse.

Today’s crisis, enlarged
part, reflects an inability to
accurately value colla-
teral—such as pools of
mortgages—and  uneasi-
ness about the computer
models used to value com-
plex securities. That leads
those who have money to
insist on higher rates and
tougher terms, and in
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debt markets.

But the recent disruption in
the market for subprime
mortgages and related se-
curities has spread to
some of the safest in-
vestments. In the case of
commercial paper, some
companies use instru-
ments linked to subprime
mortgages as collateral for
their commercial paper
programs. Overall, asset
based commercial paper
programs total $1.2 trillion.

In the Wall Street Journal article
titled “Can the Financial Markets
Make a Comeback?” By Ethan
Penner, August 27, 2007,
Page Al11:

What happened? There
was so much liquidity,
where did it all go? And
what the heck do subprime
residential mortgages
have to do with com-
mercial real estate? ...
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As a quick primer,
securitization is the
aggregation of large pools
of assets by Wall Street
firms such as Lehman Bro-
thers and Goldman Sachs,
as well by the securities
divisions of major banks
such as Wachovia, Citi-
group and Bank of
America, which sell se-
cureties backed by those
pools as collateral, pri-
marily in the form of rated
bonds. At the core of the
enormous growth of se-
curitization is the huge
growth of these firms'
balance sheets. The equity
values of these companies
have grown in the past two
decades from the neigh-
borhood of $1 billion up to
levels ranging from $20
billion-$75 billion for those
unaffiliated  with  bank
parents -- and those affili-
ated with banks now have
access to balance sheets
supported by equity ac-
counts ranging up to $225
billion ...

For the past 25 years
securitization-based
finance (gather, package,
carve up into different risk
categories, and resell) has
been replacing the port-
folio-lending model (invest
in a single class of debt
and hold to maturity, fund-
ed by deposits or the like)
as the dominant means of
financing in the United
States. While all of this
started and has been fo-
cused in the U.S., the
mechanism has become
global, taking hold and
growing rapidly in both
Europe and Asia ...

Securitization may be
the only business in the
world where the appraiser
is hired by, paid by, and
thus works for, the seller
rather than the buyer. It
would be unthinkable, for

example, in a real estate
transaction for the seller of
a property to expect that
the buyer would accept a
seller-provided appraisal
as the basis of their
valuation.

Yet, this is exactly what
transpires in the bond mar-
ket, where the sellers, Wall
Street firms that aggregate
assets and pool them into
carefully "sliced and diced"
securities, hires and works
carefully with the apprais-
er, the rating agencies, to
maximize their arbitrage.
Importantly, appraisers at
the rating agencies are
paid a small fraction of the
pay of the investment
bankers they work with,
and many aspire to work
at one of the firms that
they are representing,
thereby creating a heigh-
tened conflict.

It's imperative to note here
that | have worked with
many rating agency ana-
lysts, have hired some and
remain friends with others
-- and they are mostly
talented and know-
ledgeable, and trying to do
the best job they can to
balance their corporate
objectives to maximize
market share and reve-
nues, the investment
banking community's de-
sire to find the arbitrage
between assets and se-
curities, and the needs of
the bond-buying commu-
nity, who invest their trust
in the integrity of the
ratings that are provided.

However, these people are
only human. The potential
for conflicts and mis-
aligned incentives are
more potent over time than
even the best of intentions.

CIRCULAR 230 NOTICE--NOT A RE-
LIANCE OPINION; NOT A MARKETED
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OPINION. THIS NEWSLETTER AND ITS
CONTENTS WERE NOT INTENDED OR
WRITTEN BY DUKE LAW FIRM, P.C. TO
BE USED, AND CANNOT BE USED, BY
ANYONE FOR THE PURPOSE OF (i)
AVOIDING U.S. TAX PENALTIES, OR (ii)
PROMOTING, MARKETING OR RECOM-
MENDING TO ANOTHER PARTY ANY
TRANSACTION OR MATTER ADDRESS-
ED OR STATED HEREIN. THIS NEWS-
LETTER AND ITS CONTENTS AND ANY
ATTACHMENTS ARE NOT TREAT-ED AS
A MARKETED OPINION BE-CAUSE "(A)
THE ADVICE WAS NOT INTENDED OR
WRITTEN BY DUKE LAW FIRM, P.C. TO
BE USED, AND IT CANNOT BE USED
BY ANY TAXPAYER, FOR THE
PURPOSE OF AVOIDING PENALTIES
THAT MAY BE IMPOSED ON THE
TAXPAYER; (B) THE ADVICE WAS
WRITTEN TO SUPPORT THE PRO-
MOTION OR MARKETING OF THE
TRANSACTION(S) OR MATTER(S) AD-
DRESSED BY ANY WRITTEN ADVICE;
AND (C) THE TAXPAYER SHOULD SEEK
ADVICE BASED ON THE TAXPAYER'S
PARTICULAR CIRCUMSTANCES FROM
AN INDEPENDENT TAX ADVISOR." 31
CFR. SECTIONS 10.35(b)(4)(ii);
10.35(b)(5)(i); and (b)(5)(ii)(A), (B) AND
(©).

This newsletter is purely a public resource
of general information that is intended, but
not promised or guaranteed, to be correct,
complete and up-to-date. This newsletter is
not a source of advertising, solicitation or
legal advice, and thus the material provided
in this newsletter is not intended to create,
and the receipt of it does not constitute, an
attorney-client relationship. Do not rely on
information provided herein, and always
seek the advice of competent counsel in the
reader's state or country outside the United
States. The publisher of this newsletter is a
law firm that includes attorneys licensed in
the States of Alabama and Florida, and
Duke Law Firm and its attorneys do not
desire to represent anyone who views this
newsletter in a state or country outside the
United States where this newsletter fails to
comply with all laws and ethical rules of that
state or foreign country. Please speak with
one of our lawyers before sending infor-
mation to the publisher of this newsletter,
Duke Law Firm, or anyone listed herein.

No comparison is made for the services of
Duke Law Firm and its lawyers, and the
services of other law firms and their law-
yers. Alabama State Bar Rules of Pro-
fessional Conduct, Rule 7.1(c) and The
Florida Bar Rules of Professional Conduct,
Rule 4-7.2(b)(1)(D).

Duke Law Firm, P.C.

(205) 823-3900
Facsimile: (205) 823-2630
400 Vestavia Parkway, Suite 100
Birmingham, AL 35216 USA
http://www.assetlaw.com
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